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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM W review the report and recomrendation
of the referee, Attorney Christine Harris Taylor, that Attorney
James W Frisch be publicly reprimanded for his professional
m sconduct and that no costs be assessed against him Nei t her
Attorney Frisch nor the Ofice of Lawer Regulation (OLR)
appealed from the referee's report and recomnmendation so our

review has proceeded pursuant to SCR 22.17(2).1 Having fully

1 SCR 22.17(2) states:
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reviewed the matter, we agree that a public reprimand is an
appropriate | evel of di sci pline for At t or ney Frisch's
m sconduct . W also determine that this case presents
"extraordi nary circunstances" under SCR 22.24(1m, and therefore
conclude that Attorney Frisch should not be required to pay the
full costs of this disciplinary proceedi ng.

12 Attorney Frisch was admtted to the practice of law in
Wsconsin in 1977. For many years Attorney Frisch has worked as
a prosecutor in both Sheboygan County and M | waukee County. He
is currently an assistant district attorney in the MIwaukee
County District Attorney's Ofice (MCDAO). In his nore than 30
years of practice, he has never before been subject to
pr of essi onal di scipline.

13 The referee concluded that the professional m sconduct

in this case was a result of Attorney Frisch's struggles wth

al cohol i sm According to the referee's report, there were
concerns in Attorney Frisch's famly about his al cohol
consunption for a substantial nunber of years. He sought help

for stress and al cohol consunption, but despite these efforts,

his drinking increased in the early 2000s. Utimately, his

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determne and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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drinking progressed to the point that he was typically consum ng
significant anounts of al cohol after he arrived hone from work.

14 The MCDAO s policy was that official case files were
to remain in the office unless they were needed for wuse in
court, and they were to be returned imredi ately upon conpletion
of the court proceeding. Li ke other nenbers of the MCDAQG,
however, Attorney Frisch regularly took hone case files on which
he worked in the evenings. He generally did this to transfer
notes he had taken on other pieces of paper into the MCDAO case
file or to review a file in preparation for upcomng court
pr oceedi ngs. The referee concluded that this practice of
working at hone in the evenings had been essential to Attorney
Frisch's ability to performhis job as a prosecuting attorney.

15 As Attorney Frisch's evening al cohol consunption
increased, his ability to work at honme decreased, causing himto
fall farther and farther behind on his file managenent,
especially in the latter half of 2004. Thus, Attorney Frisch
woul d take home every evening a sizable nunber of files with the
intent to work on them after dinner but would not be able to get
the work done. In the norning he would take those files from
hi s house back to his car, including those files on which he had
been unable to work. When he arrived at work, he usually took
into the office only those files that he needed for that day's
court proceedings, a few additional files that required work,
and those files that he had conpleted the night before. In

addition, Attorney Frisch also kept sone files in the trunk of
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his car that he considered to be low priority files. Sone of
these files remained in his car for an extended period of tine.

16 On January 3, 2005, Chief Deputy District Attorney
Robert Donohoo spoke with Attorney Frisch about an inquiry he
had received from the Brown Deer police departnent concerning a
crimnal conplaint that had been executed by a police officer
but had apparently not been filed ("the Brown Deer case").
Attorney Frisch told Attorney Donohoo that he thought he had
submtted the conplaint and case file to the appropriate MCDAO
staff nmenbers for the preparation and issuance of a sumons to
the defendant. Attorney Frisch testified, w thout contradiction
at the disciplinary hearing, that Attorney Donohoo questioned
hi m about what had happened wth the Brown Deer case file, but
did not ask himwhere the file was or direct himto |locate it.

M7 A few days later, Attorney Frisch also received a
menor andum i ndi cating that he was required to appear at an MCDAO
investigative interview regarding "possible violation[s] of
office work rules" concerning three cases in which the circuit
court had either dismssed the conplaint or made «critical
comments because of Attorney Frisch's failure to provide
di scovery to the defendant.

18 Attorney Frisch testified that on one of the follow ng
two weekends he went through all of the MCDAO case files in his
car in order to inventory them and ascertain what work needed to
be done on them During this process he discovered in the trunk
of his car the Brown Deer case file. Attorney Frisch did not
report to Attorney Donohoo that he had |ocated the Brown Deer

4
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case file. Hs intent was to review the file and report back to
Attorney Donohoo before returning the file to the office. The
referee specifically found that "[a]Jt no time, either before or
after [Attorney] Frisch found the Brown Deer case file in his
trunk, did he intend to conceal the file from [Attorney] Donohoo
or conceal from [Attorney] Donohoo the fact that the file had
been in his car."

19 On January 14, 2005, Attorney Frisch nmet with Deputy
District Attorney Jon Reddin for the investigative interview
regarding the three cases wth the discovery issues. At the
meeting, Attorney Frisch stated that he had been dealing wth
the stress of sone famly issues and admtted that he had been
seeki ng counsel i ng for al cohol and ot her i ssues for
approximately a year. Attorney Reddin adjourned the interview
to allow Attorney Frisch to review the three case files and to
obtai n union representation.

10 On January 21, 2005, an MCDAO enployee discovered
Attorney Frisch drinking in his car in the parking garage.
MCDAO personnel subsequently renoved from Attorney Frisch's car
over 20 closed and open case files. Among the files renoved
fromthe car was the Brown Deer case file.

11 Over the next couple of nonths Attorney Frisch sought
both inpatient and intensive outpatient treatnent for alcohol
dependence and w thdrawal. He then <continued to receive
periodi c outpatient treatnent.

12 Attorney Frisch returned to work in March 2005. He
was assigned to in-custody intake court. The investigative

5
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interview that Attorney Reddin had adjourned was not reschedul ed
at that tine.

13 In Novenber 2005 Attorney Frisch had a relapse and
readmtted hinmself for inpatient alcohol dependence treatnent
for several weeks. After his discharge from the inpatient
treatment program he continued with outpatient treatnent and
counsel i ng.

14 An investigative interview was ultimtely conducted in
January 2006. Following that interview, an MCDAO attorney
prepared a report recommending that M| waukee County District
Attorney E.Mchael MCann find that Attorney Frisch had
intentionally concealed his professional inconpetence from his
supervisors and had intentionally concealed the Brown Deer case
file from Attorney Donohoo. District Attorney MCann rejected
this recommendati on. In an August 2, 2006, disciplinary letter
to Attorney Frisch, District Attorney MCann found only that
Attorney Frisch had "failed to provide [the Brown Deer case
file] to Chief Deputy Robert Donohoo."” District Attorney MCann
suspended Attorney Frisch wthout pay for 22 working days and
required that he enter into a "Last Chance Agreenent.”

115 John Chi shol m succeeded E. M chael MCann as M | waukee
County District Attorney on January 1, 2007. District Attorney
Chisholm testified in the disciplinary proceeding that because
of Attorney Frisch's satisfactory work perfornmance, he had not
chosen to require Attorney Frisch to undergo alcohol testing,
al though he had the option to do so under the Last Chance
Agr eenent . He further determned that, in the absence of any

6
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additional violation by Attorney Frisch, he would lift the Last
Chance Agreenent at the end of the three-year period on
August 2, 2009. District Attorney Chisholmindicated that since
he took office Attorney Frisch has not denonstrated any of the
behavior or performance problens that he exhibited in 2004.
| ndeed, District Attorney Chisholm has been confortable enough
wth Attorney Frisch's behavior that he has reassigned Attorney
Frisch to a general crinmes team that handles m sdeneanors and
general felonies. District Attorney Chisholm testified that
prosecutors on the general crinmes team are required to assess
each defendant for possible eligibility for a diversion program
and that he trusts Attorney Frisch to make those assessnments and
even to assist younger prosecutors in making those assessnents.

116 In her report the referee nmade a specific finding that
Attorney Frisch's failures to conplete work both during the work
day and at hone in the evening in 2004 and early 2005 were due
to his physiological alcohol dependence. She also found that
there was no question in the record that Attorney Frisch has
mai ntai ned conplete sobriety since Novenber 2005 and has
regularly attended alcohol dependence neetings. She further
found that Attorney Frisch had paid expenses or incurred
personal debt in the total amount of approximtely $20,000 for
t he uni nsured portion of his inpatient al cohol treatnent.

17 Attorney Frisch did not contest the allegations in

Count 1 of the OLR s conplaint that he violated SCRs 20:1.3% and

2 SCR 20:1.3 provides that "[a] |awer shall act wth
reasonabl e diligence and pronptness in representing a client.”

7
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20:3.2% by failing to act wth diligence and promptness in
handl i ng the prosecutions assigned to himand by failing to take
all actions reasonably necessary to expedite the litigation of
those matters. The referee concluded that Attorney Frisch had
comm tted those violations.

18 Attorney Frisch also did not contest the allegations
in Count 2, which alleged that he had violated SCR 20:3.4(c)* by
failing to obey court orders to produce specified itens of
di scovery in three cases, and that he had viol ated SCR 20: 3. 4(d)°>
by failing to conply with legally proper discovery requests in
t hose cases. The referee therefore concluded that the OLR had
proven the allegations of Count 2.

119 Count 3 of the conplaint alleged that Attorney Frisch
had engaged in conduct involving dishonesty, fraud, deceit or
m srepresentation, in violation of SCR 20:8.4(c),° by concealing

certain MCDAO case files in his car, including the Brown Deer

3 SCR 20:3.2 states that "[a] |awer shall make reasonable
efforts to expedite litigation consistent with the interests of
the client."”

4 SCR 20:3.4(c) provides that a |awer shall not "know ngly
di sobey an obligation under the rules of a tribunal, except for
an open refusal based on an assertion that no valid obligation
exi st s; !

® SCR 20:3.4(d) states a lawyer shall not "in pretrial
procedure, make a frivolous discovery request or fail to nake
reasonably diligent effort to conply with a legally proper
di scovery request by an opposing party; "

® SCR 20:8.4(c) states it is professional nisconduct for a
| awyer to "engage in conduct involving dishonesty, fraud, deceit
or misrepresentation; "
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case file, and by nmaking m srepresentations to Attorney Donohoo
and others about those files. On this count the referee
concluded that the OLR had failed to neet its burden of
presenting clear, satisfactory, and convincing evidence of
di shonesty, fraud, deceit or msrepresentation. She noted that
there was no proof that Attorney Donohoo specifically asked
about the location of the Brown Deer case file or directed
Attorney Frisch to locate that file. She further stated that
Attorney Frisch had testified, wthout contradiction, that the
reason the files were in his car was because he had been trying
to keep up with his work by taking files hone to work on them
but had been prevented from conpleting the necessary work by his
consunption of alcohol in the evenings. The evidence sinply did
not clearly and convincingly prove that Attorney Frisch had
attenpted to hide his handling of cases by concealing case files
in his car.

20 Wth respect to the level of discipline, the referee
noted three aggravating factors. First, Attorney Frisch
admtted multiple violations. Second, as a prosecutor wth
special responsibilities to victins of crine, Attorney Frisch's
failure to follow discovery orders had caused harm to vul nerable
individuals. Third, Attorney Frisch had extensive experience in
the practice of law at the tinme of his msconduct, having
practiced for over 30 years.

21 On the mtigating side of the |edger, the referee
noted, anong other things, that Attorney Frisch has never before
been the subject of professional discipline and that his

9
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m sconduct was not the result of dishonest or selfish notives.
In addition, Attorney Frisch self-reported his alcohol
dependence and his conduct to the OLR He ultimately admtted
the violations alleged in Counts 1 and 2 of the OLR s conplaint.
The referee also noted that Attorney Frisch had already suffered
a lengthy suspension from his job w thout pay and that he had
remai ned subject to a "Last Chance Agreenent."

22 The referee also discussed the inpact of Attorney
Frisch's al cohol dependence on the appropriate |evel of
di sci pli ne. She found that Attorney Frisch's failure to
conplete his work in 2004 and early 2005, including his failure
to diligently and pronptly prosecute his cases and to attend to
di scovery matters, was the result of his uncontrolled
al coholism which had a deleterious effect on his health. See

In re Disciplinary Proceedings Against Wod, 122 Ws. 2d 610,

617, 363 N.W2d 220 (1985) (". . . in appropriate circunstances,
the disease of alcoholism may properly be considered in
mtigation of the severity of the discipline to be inposed for
m sconduct"). In addition, the referee pointed out that
Attorney Frisch has successfully rehabilitated hinself from his
al cohol dependence for several years, which this court has also

treated as a mtigating factor. See, e.g., In re Disciplinary

Proceedings Against Fay, 123 Ws. 2d 73, 77, 365 NWwW2d 13

(1985). Att or ney Frisch al so pur sued treat nent and
rehabilitation at significant personal cost, checking hinself
into inpatient t r eat ment facilities twice and expending
approxi mately $20,000 of his own noney to pay for the treatnent.

10
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Mor eover , the referee concluded that Attorney Frisch's
satisfactory job performance over the last several years
denonstrated that he was unlikely to engage in simlar
pr of essi onal m sconduct in the future.

123 Considering both the mtigating and aggravating
factors, as well as other cases in which an attorney has been
found guilty of failing to act wth reasonable diligence and
pronptness, the referee concluded that a public reprimand would
be an appropriate |evel of discipline.

124 Under our well-established standard of review in
di sciplinary proceedings, we wll affirm a referee's factual

findings wunless they are <clearly erroneous. See In re

Di sciplinary Proceedi ngs Against Inglinpo, 2007 W 126, 95, 305

Ws. 2d 71, 740 N W2d 125. W review a referee's concl usions

of law, however, on a de novo basis. See In re Disciplinary

Proceedi ngs Against Carroll, 2001 W 130, 929, 248 Ws. 2d 662,

636 N. W2d 718. Finally, we determ ne the appropriate |evel of
di scipline given the particular facts of each case, independent
of the referee's recomendation, but benefiting fromit. See In

re Disciplinary Proceedi ngs Against Wdule, 2003 W 34, 144, 261

Ws. 2d 45, 660 N. W 2d 686.

125 Having fully reviewed the matter under t hese
standards, we accept the referee's findings of fact. W note
that neither party has appealed from the referee's report and
recommendation or alleged that any factual finding was clearly

erroneous. In addition, a large portion of the referee's

11
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factual findings was based on a stipulation of facts that the
parties read into the record at the disciplinary hearing.

126 W also accept the referee's conclusions of |aw
There is no dispute at this juncture that Attorney Frisch
commtted the ethical violations alleged in Counts 1 and 2.
Wth respect to Count 3, although it may have been possible to
infer from the circunstances that Attorney Frisch kept files in
his car in order to hide them from his supervisors at the MCDAQ
it is equally possible to conclude that, given Attorney Frisch's
condition and the specific facts of this case, he kept files in
his car because, as he testified wthout contradiction, he
intended to work on them at honme in the evenings, but his
al cohol consunption kept him from doi ng so. It is also equally
pl ausi ble that, given his alcohol dependence, Attorney Frisch
sinply forgot or put out of his mnd which files were actually
in his car at any tinme. Thus, the OLR did not neet the required
standard of clear, satisfactory, and convincing evidence of a
viol ation of SCR 20:8.4(c).

27 Based on the violations proven by the OLR we agree
with the referee that the appropriate level of discipline is a
public reprinmnd. In a recent decision involving another
prosecutor, we inposed a public reprimnd where the attorney not
only failed to obey discovery orders, but also made affirmative

m srepresentations to a court about his conpliance. See In re

Disciplinary Proceedings Against Kohler, 2009 W 24, 316

Ws. 2d 17, 762 N W2d 377. Attorney Frisch's failure to act
with reasonable diligence and his failure to conply wth

12
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di scovery requests and orders are not nore serious than nmaking a
m srepresentation to a judge after having failed to comply wth
di scovery orders.

28 In addition, in the present case the referee
specifically found that Attorney Frisch's msconduct was a
result of his physiological dependence on al cohol. o
inportance in such a situation is the fact that Attorney Frisch
acknowl edged his problem with alcohol, reported it to the OLR
and sought intensive treatnment for his alcohol dependence, at
significant personal expense. As the referee found, Attorney
Frisch has detailed the steps he has taken and is taking to cope
with his alcohol dependence, which have helped him to maintain
conplete sobriety for nore than three years and to return to his
position as a trusted nenber of the MCDAQ

29 W now turn to the issue of costs. The referee
recommended that no costs be assessed against Attorney Frisch,
reasoning that he had essentially stipulated to Counts 1 and 2
and that he had prevailed on Count 3, the only disputed count.

130 The OLR s statenent of costs, however, recommended
that the full anmount of costs, $11,845.14, be inposed on
Attorney Frisch. The OLR pointed out that although Attorney
Frisch had ultimately stipulated to certain facts prior to the
disciplinary hearing and had testified at the hearing that he
was not contesting Counts 1 and 2, his answer to the conpl aint
had admtted only some of the factual allegations underlying
Counts 1 and 2 and had sought dism ssal of the conplaint in its
entirety.

13
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131 Attorney Frisch has objected to the inposition of any
costs against him He contends that he admtted the violations
alleged in Counts 1 and 2. He states that he could have reached
a stipulated resolution of this matter, except for the fact that
the OLR required himto admt having violated SCR 20:8.4(c) and
to consent to the inposition of a five-nonth suspension, which
request he clainms was due to the dishonest conceal nent charge
He enphasizes that he flatly denied any violation of
SCR 20:8.4(c), and the referee agreed wwth himthat there was no
vi ol ation of that provision.

132 The court's general policy in disciplinary proceedi ngs
in which msconduct is found is to inpose the full costs of the

proceedi ng agai nst the respondent attorney. SCR 22.24(1m." We

" SCR 22.24(1m states:

The court's general policy is that upon a finding
of msconduct it is appropriate to inpose all costs,
including the expenses of counsel for the office of
| awyer regulation, upon the respondent. In cases
i nvolving extraordinary circunstances the court nay,
in the exercise of its discretion, reduce the anount

of costs inposed upon a respondent. In exercising its
di scretion regarding the assessnent of costs, the
court wll consider the subm ssions of the parties and

all of the follow ng factors:

(a) The nunber of counts charged, contested, and
proven.

(b) The nature of the m sconduct.

(c) The level of discipline sought by the
parties and recomended by the referee.

(d) The respondent’ s cooperation W th t he
di sci plinary process.

14
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have discretion, however, to reduce the anount of costs where we
believe there are "extraordinary circunstances."” We concl ude
that this case presents "extraordinary circunstances” that
warrant inposing less than the full costs of this disciplinary
proceeding, although we do not agree wth +the referee's
suggestion that no costs should be inposed. Most i nportantly,
Attorney Frisch conceded Counts 1 and 2, and he prevailed on the
only count that was actually litigated at the disciplinary
hearing, Count 3 alleging m srepresentation by Attorney Frisch.
133 Under the first factor identified in SCR 22.24(1m(a),
the nunmber of counts charged, contested, and proven, we note
that the OLR initially charged Attorney Frisch with three counts
of professional m sconduct and sought to suspend his license to
practice law for five nonths. If only the first two counts had
been alleged, the case could have been easily resolved by
stipulation without the need for a hearing. The referee found
that Attorney Frisch had not contested the allegations in these
counts. \Were a disciplinary matter is resolved by stipulation
at the beginning of the proceeding, we have generally not

i nposed costs. See, e.g., In re Disciplinary Proceedings

Agai nst Nussberger, 2009 W 103, 9118, 24, 321 Ws. 2d 576, 775

N. W2d 525 (not inposing costs and noting OLR s policy is not to
seek costs where respondent attorney enters into conprehensive

stipulation); In re Disciplinary Proceedi ngs Agai nst Young, 2006

(e) Prior discipline, if any.

(f) Oher relevant circunstances.

15
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W 109, 9121-22, 296 Ws. 2d 36, 718 N.W2d 717 (not inposing
costs where respondent attorney entered into stipulation
adm tting m sconduct even after a referee was appointed).

134 However, the presence of the third count alleging that
Attorney Frisch, an assistant district attorney, had engaged in
"conduct i nvol vi ng di shonesty, fraud, decei t or
m srepresentation” in violation of SCR 20:8.4(c) effectively
left Attorney Frisch wth no viable course of action other than
fully litigating the case in order to avoid a finding of a
violation of SCR 20:8.4(c) and a possible |engthy suspension.
Any finding of such a violation and the inposition of such a
| engthy suspension would have greatly underm ned Attorney
Frisch's effectiveness as a prosecutor and could even have |ed
to the termnation of his enploynent. He therefore was placed
bet ween the proverbial "rock and a hard place.” He could either
give in to the OLR s msrepresentation allegation and risk
losing his livelihood or fight the m srepresentation charge and
possibly face a |large cost assessnent even if he ultimately won
on that count. It was this forced choice that led to the
l[itigation of the matter and caused nost of the expenses to be
i ncurred.

135 At the end of that I|itigation process, however, the
referee found that the OLR had not proven a violation of SCR
20:8.4(c) under the applicable burden of persuasion. W have
upheld that conclusion and have dism ssed that count, neaning
that Attorney Frisch has prevailed on the only count that
necessitated a disciplinary hearing. Mor eover, the OLR has not

16
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appealed from the referee's recommendati on of dism ssal of that
char ge.

136 Wth respect to the nature of the msconduct, the
violations found by the referee and this court involved Attorney
Frisch's lack of diligence as well as his failure to produce
di scovery and to conply wth discovery orders. Wil e these
incidents of msconduct are not inconsequential, they are
clearly not of the same seriousness as the m srepresentation
al l egation on which Attorney Frisch prevail ed.

137 The difference in seriousness is borne out by the
di sparity between the |evel of discipline sought and the [evel
of discipline recommended and i nposed. The OLR sought a five-
nmont h suspension for all three counts. After concluding that
the OLR had not proven the m srepresentation count, the referee
recommended, and we have agreed, that a public reprimand is the
appropriate |l evel of discipline.

138 Al t hough Att or ney Frisch fully [itigated t he
m srepresentation count, the OLR has not alleged that Attorney
Frisch failed to cooperate with its investigation or this
di sci plinary proceedi ng. Mor eover, although Attorney Frisch has
been practicing law for nore than 30 years, he has never before
been the subject of professional discipline.

139 Finally, we note that Attorney Frisch has already been
disciplined by his enployer and has expended a substanti al
anount of his own noney to pronote his rehabilitation. After he
had to seek inpatient alcohol dependence treatnent on two
separate occasions in 2005, he was formally reprimanded by the

17
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district attorney and was suspended w thout pay for 22 working
days, losing approximately a nonth's salary. He also was
required to enter into a "Last Chance Agreenent," the violation
of which could have resulted in the termnation of his
enpl oynent . In addition to losing a nonth's salary, Attorney
Frisch al so expended nore than $20,000 in treatnent expenses in
an effort, apparently successful so far, to effect substantial
changes in his lifestyle and to return to a productive career.

40 In light of all of these factors, we conclude that it
would not be just to inpose nearly $12,000 in litigation costs
on Attorney Frisch. Since the primary focus of the litigation
in this case involved the msrepresentation count on which
Attorney Frisch prevailed, we determne that it would be fair to
require himto pay $1,500 in costs.

41 This result is consistent with our decision in In re

Di sciplinary Proceedings Against Mlinaro, 2009 W 61, 318

Ws. 2d 375, 769 N W2d 458. In that case, the COLR charged
Attorney Mlinaro with 13 counts of m sconduct. The referee
found that the OLR had not nmet its burden of proof as to five of
t hose counts. On appeal, we concluded that the OLR had also
failed to prove a sixth count dealing with whether Attorney
Mol inaro had taken an excessive fee out of a settlenent. e
upheld the referee's findings of msconduct on the other seven
counts. In our discussion regarding the issue of costs, we
noted that, l|like the present case, the one count alleging an
excessive fee was the "nobst hotly debated issue" in the case
that "accounted for a substantial anount of the total tinme—and

18
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resulting fees and costs—expended by the OLR in prosecuting”
the matter. Id., 318 Ws. 2d 375, 167. In light of the

8 we concluded that the

di sm ssal of that count and other factors,
cost amount should be reduced from nearly $24,000 to $12, 000.
We found such a substantial reduction appropriate even though
the remaining counts of msconduct still warranted a 60-day
suspension. W |ikew se conclude that Attorney Frisch should be
required to pay only a portion of the costs of this proceeding.

142 |IT 1S ORDERED that Janmes W Frisch is publicly
repri manded for his professional m sconduct.

143 1T IS FURTHER ORDERED that within 60 days of the date
of this order, James W Frisch shall pay to the Ofice of Lawer
Regul ation $1,500 as the costs of this proceeding. |If the costs
are not paid within the tine specified, and absent a showing to
this court of his inability to pay the costs within that tine,

the license of James W Frisch to practice law in Wsconsin

shal | be suspended until further order of the court.

8 For instance, like Attorney Frisch, Attorney Mlinaro had
practiced law for nmore than 30 vyears wthout a prior
di sciplinary incident. In addition, the discipline sought by

the OLR against Attorney Mdlinaro, a two-year suspension, was
substantially greater than the 60-day suspension that was
ultimately inposed.

19
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144 SH RLEY S. ABRAHAMSQON, C. J. (concurring in part,

dissenting in part). | concur in the court's per curiam opinion

relating to the Code violation and the discipline. | dissent
from the court's decision to reduce the costs inposed on
Attorney Frisch.

45 The court's opinion reducing the costs to be inposed
ignores the applicable rule on costs, the facts of this
particular case, and the court's precedents regarding the
i mposition of costs. \Wen those itens are properly considered
the only reasonable conclusion is that the case does not present
"extraordinary circunstances” that would justify a reduction in
the costs assessed agai nst Attorney Frisch, whose m sconduct was
the reason for this disciplinary proceeding. Consequently, |
dissent from the portion of the court's opinion regarding the
i mposition of costs.

146 The Rule on Costs: As the majority opinion notes,

this court's general rule regarding the inposition of costs is
to inpose all of the costs of a disciplinary proceeding on the
respondent attorney whose conduct necessitated the proceeding
unl ess there are "extraordi nary circunstances.” SCR 22.24(1n).
47 SCR 22.24(1m) was adopted in 2006.1 It has an
interesting history that should inform the inposition of costs
in the present case. Much of the history leading up to the

adoption of the 2006 rule is described in ny concurring opinion

! See In the Matter of the Petition for Arendment to Suprene
Court Rules relating to Cost Assessnents in the Lawer
Regul ation System S. C. Oder 05-01, 2006 W 34, 287
Ws. 2d xiii (eff. My 1, 2006).
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in In re Disciplinary Proceedi ngs Against Konnor, 2005 W 37,

279 Ws. 2d 284, 694 N. W 2d 376.

148 Until 1999, the court had levied less than full costs
on the disciplined |awer in only one case. Begi nning in 1999,
numer ous dissents varying "in length, vigor, and vitriol, as is

each justice's prerogative"?

were filed, objecting to the
imposition of full costs on the disciplined |awer and instead
favoring the shifting of these costs from the disciplined | awer
to the nenbers of the bar. The dissents, except those favoring
the levying of costs on the basis of counts proved,® offered no
principles, «criteria, or guidelines to assist the court 1in
fairly and equitably exercising its discretion to |evy less than
full costs.

149 The continuing controversy anong the justices about
the inposition of costs on disciplined |awers resulted in the
court's requesting that the Board of Admnistrative Oversight,
in conjunction with the State Bar, develop a conprehensive

approach regarding the assessnent of costs in OLR matters for

the court's consideration. A petition for a rule regulating the

21n Disciplinary Proceedings Against Konnor, 2005 W 37,
153, 279 Ws. 2d 284, 694 N.W2d 376.

% For Justice Butler's reconmendation allocating costs on
the basis of counts proved, see In the Matter of the Petition
for Amendnment to Suprene Court Rules relating to Cost
Assessnents in the Lawer Regulation System S. C. Oder 05-01
2006 W 34, 287 Ws. 2d xiii (eff. My 1, 2006) (Butler, J.,
di ssenting).
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i nposition of costs* was filed and a survey of the bar on the
i ssue was undertaken.?

50 The rule proposed, but not adopted by the court, was
that after the referee's report was filed, the OLR would submt
to the referee the statenment of costs, the respondent |awer
would file an objection, if any, and the OLR would then file a
rebuttal. The referee would recommend to the court the costs to
be inmposed on the lawer after considering factors including
"(a) the nunber of counts charged, contested and proven; (b) the
severity of counts charged, contested and proven; (c) the |eve
of discipline sought by the parties and reconmended by the
referee; (d) the respondent's cooperation with the disciplinary

process; and (e) the respondent's ability to pay." The suprene

“In the Matter of the Petition for Amendnment to Suprene
Court Rules relating to Cost Assessnments in the Lawer
Regul ation System S. C. Oder 05-01, 2006 W 34, 287
Ws. 2d xiii (eff. My 1, 2006).

® The results of the 2005 Bench Bar Survey relating to the
all ocation of costs in attorney discipline cases are as foll ows:

Most respondents split between continuing the current
assessment policy (37% and permtting apportionnent

of costs (36%. Anot her 17% feel the Court should
adopt the "English Rule,"” 9% feel it should it should
adopt the "American Rule,” and a handful of
respondents checked a conbination of nethods. Near |y

one-hal f (47% of judges feel the Suprenme Court should
continue its current assessment policy, while |awers
split between permtting apportionnment of costs (37%
and continuing the current policy (33%.

Executive Summary, State Bar of Wsconsin 2005 Bench-Bar Survey,
at 5 (avail abl e at
http://ww. w sbar. org/ AM Tenpl at e. cf n?Secti on=Resear ch_and_Repor
t S&TEMPLATE=/ CM Cont ent Di spl ay. cf m&CONTENTI D=57903) .

3
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court was to consider the submissions of the parties and the
recomendati on of the referee.

151 After a public hearing and open admnistrative
conference, this proposed rule was NOI adopted by the court.
The court refused to delegate to the referees the tasks of
determining the inposition of costs or naking reconmendations
about costs to the court. The court had sound reasons for this
position. Referees do not know the full costs and attorney fees
when the referees file their reports. The referees do not have
a statenment of the attorney fees and cannot evaluate to what
i ssues the attorneys devoted tine. Furthernore, the inposition
of costs and fees by a single court would provide uniformty.

52 The "cost controversy" anong the nmenbers of this court
culmnated in the adoption of the present rule, over the
di ssents of Justices Prosser, Butler, and Roggensack.

153 Nevert hel ess, ref erees conti nue to make
recommendat i ons about costs. Indeed in the present case, the
referee recommended that no costs be assessed to the attorney.
The referee's full discussion about costs, wthout the benefit
of OLR s statenent of costs, is as follows: Attorney Frisch
"admtted the factual allegations underlying Counts One and Two
of OLR s conplaint and has not disputed that those facts
establish the violations asserted in those counts. It is
recomrended that Count Three be dism ssed. Under these
ci rcunst ances, Frisch should not be required to pay OLR s costs

and attorney fees in this matter. See, e.g., In re Disciplinary

Proceedi ngs Agai nst Young, 2006 W 109, 1Y21-22, 296 Ws. 2d 36,
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718 N.w2d 717."° The referee made no reference to
"extraordi nary circunstances.”

54 The court, including the dissenters, must follow the
pl ain | anguage of the rule adopted. The rule the court adopted
clearly sets forth the "general policy . . . that upon a finding
of msconduct it is appropriate to inpose all costs, including
the expenses of counsel for the office of |awer regulation”
upon the disciplined attorney. The rule further explains that

in cases involving "extraordinary circunstances,” the court nay
exercise its discretion to reduce the ampunt of costs and fees
imposed on the disciplined attorney. The rule then lists
several factors to guide the court's inposition of costs after
the court finds "extraordi nary circunstances.”

55 To inpose less than full costs on the |awer
di sci pli ned, t he court nmust first find extraordi nary
ci rcumst ances.

156 The nmpjority fails to explain what the "extraordinary
circunstances” are in the present case. The rule does not
define "extraordinary circunstances.” In interpreting statutes,

rul es, and other docunents, the court is very fond of exam ning

the dictionary to define words. "Extraordinary" is defined in

® The referee's reliance on Disciplinary Proceedi ngs Agai nst
Young, 2006 W 109, 1Y21-22, 296 Ws. 2d 36, 718 N.wW2d 717, is
m splaced. In that case, Attorney Young, the respondent |awer
entered into a full stipulation with the OLR regarding the
facts, the violation of the code, and the discipline. A referee
had been appointed before the stipulation was executed. The OLR
did not seek to inpose costs on Attorney Young. The referee
recommended inposing costs on the |awer. This court concl uded
that wunder those circunstances no costs should be inposed on
Attorney Young.
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the dictionaries as neaning beyond what is ordinary and usual

the word neans "not wusually associated with" the subject being
di scussed.

157 The phrase "extraordinary circunstances” clearly
requires the presence of factors that are not present in many
di sci plinary proceedi ngs even though the phrase is incapable of
being defined in a manner that enconpasses all possible
scenari os. The majority opinion fails to denonstrate facets of
the present disciplinary proceeding that are not often found in
di sci plinary cases.

58 It is not extraordinary or wunusual for the OLR to
prosecute all m sconduct counts for which the Prelimnary Review
Commttee found "cause to proceed” and for the referee to
conclude that one or nobre counts are not proved. It is not
extraordinary or unusual for a prosecutor to be unable to prove
all counts even after a finding of probable cause. There is no
claim in the present case that the counts alleged by the OLR
were whol ly without prosecutorial merit or that OLR s pursuit of
Count 3 was unreasonabl e, inproper, or frivol ous.

159 The nmjority is interpreting and applying the rule as
if the court had adopted the substance of the rule originally
proposed and defeated. |If the majority wants to change the rule
the court adopted, the nmjority has to do so using our rule-
maki ng function, our quasi-Ilegislative function, not our case
deciding function. The court is amending rules in an

adj udi cation. That's a no-no.
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160 At bottom the instant proceeding arose out of
Attorney Frisch's <conduct. The rule adopted appropriately
declares that the disciplined |awer should bear to the extent
he or she is able, except under extraordinary circunstances, the
costs and attorney fees of the proceeding rather than the court
transferring the costs to the other attorneys in the state who
have not engaged in m sconduct.

61 The court is ignoring the plain text of SCR 22.24(1m,
ski pping over the need to find "extraordinary circunstances,"”
and going straight to the factors that guide the court in
imposing costs once the court has found extraordinary
ci rcumst ances.

62 The court order adopting the rule on costs provides
for court review of the rule in the fall of 2010. That wll be
the time to change the rule, if a mgjority of the court w shes
to do so. The rule should not be changed in this case.

163 $1,500 Fee Not Based on Record: Before | turn to the

factors the court applies, | nust point out that the majority
opi ni on inposes $1,500 costs on Attorney Frisch. No explanation
is given for this nunber. The nunber is not related to anything
in the record. How does this jibe with our nunerous opinions
saying that a court should explain its exercise of discretion?

164 Just as the $1,500 has no basis in the record, the
factors upon which the majority opinion justifies its reduction
of costs have no basis in the record.

165 Reduced Costs Not Justifi ed: First, the nmgjority

opinion states that Attorney Frisch conceded Counts 1 and 2.
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This statenent is only partially true, msrepresents the record,
and is msleading. As the OLR points out, Attorney Frisch's
answer to the OLR s conplaint admtted only sone of the facts
underlying Counts 1 and 2. His answer demanded di sm ssal of the

conplaint in its entirety. Moreover, Attorney Frisch's own

objection to costs also indicates that the issues surrounding
Counts 1 and 2 were not fully resolved even after a factual
stipulation had been reached prior to the disciplinary hearing.
In his objection to costs, Attorney Frisch states that the

stipulation "included substantially all of the facts on which

OLR based Counts [1] and [2] of its conplaint,” and that at the
hearing the COLR had "largely devoted its case to attenpt to
prove up Count [3]" (enphasis added).

166 Thus, while Attorney Frisch rmay have conceded
m sconduct under Counts 1 and 2 by the end of the disciplinary
hearing, his answer and cost objection undermne the mgjority's
assertion that in the absence of Count 3 he would have entered
into a conprehensive stipulation that would have avoided the
necessity of the appointnent of a referee and the incurring of
|l egal fees by the OLR Hi s answer indicates that even in the
absence of Count 3, costs would have been incurred by the COLR
and a referee. Consequently, the majority's citation to the
Nussberger and Young cases, in which no costs were inposed
because the respondent attorney entered into a conprehensive
stipulation at the beginning of a disciplinary proceedi ng, does
not denonstrate that this case presents “"extraordinary

ci rcunst ances” justifying a reduction in costs.
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67 Second, the mpjority points to the fact that Attorney
Frisch prevailed on Count 3, which alleged a violation of SCR
20:8.4(c) and on which the bulk of the disciplinary hearing
clearly focused. Merely prevailing on one or nore of the counts
alleged in a disciplinary conplaint, however, is not sufficient
to support a reduction or proration of costs.

168 1 ndeed, even when a respondent attorney has prevail ed
on five out of seven counts, we have refused to depart from our
practice of assessing full costs against a respondent attorney
who has been found to have engaged in sone professional

m sconduct . See In re Disciplinary Proceedi ngs Against Polich,

2005 W 36, 1129-30, 279 Ws. 2d 266, 694 N.W2d 367. Mbreover,
as was the case in Polich, there is no indication that Count 3
in this case was w thout prosecutorial mnerit or that the costs
incurred by the referee and the OLR in this natter were
unr easonabl e or unnecessary. The bottom line is that Attorney
Frisch prevailed on one count, but was found to have commtted
the msconduct alleged in two other counts. This does not
qualify as an "extraordi nary circunstance."

169 In addition, while Attorney Frisch is to be comended
for seeking treatnent for his al cohol dependence and for paying
for a significant portion of that treatnment out of his own
funds, his expenditure of substantial sunms for treatnent does
not address who should be responsible for the costs incurred in
this disciplinary proceeding—either Attorney Frisch or the
general nenbership of the bar in this state (through annual

assessnments). Since it was the msconduct of Attorney Frisch
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that caused the necessity of this disciplinary proceeding and
the concurrent expenditure of tinme and noney, | cannot concl ude
that his expenditure of personal funds for other reasons, even
i f comendabl e, should excuse him from responsibility for the
costs of this disciplinary proceeding, with the result that
those costs wll be shifted to the other attorneys of this
st at e.

170 Precedent Contrary to Reduction of Costs: In the

present case, Attorney Frisch was found to have commtted
m sconduct on two of the three original counts. In several
cases, one or nore counts are dismssed and the full costs are
i nposed. This case therefore is sinply a matter of an attorney
prevailing on one count while being found to have commtted
m sconduct on other counts. That is not an "extraordinary
ci rcunstance,” and the court should follow its general policy of
i mposing full costs. The costs of the proceeding against the
attorney should not be foisted upon the lawers in the state of
W sconsi n.

171 For the foregoing reasons, | concur in part and
di ssent in part.

172 1 am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRICK CROOKS join this opinion concurring in

part and dissenting in part.
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